INDEX TO VOLUME: XXII. 


ADMINISTRATORS, EXECUTORS, &c. 


1. On the death of an administrator, liable and charge- 
able to the estate of his intestate’s estate, his execu- 
tor is chargeable and liable in the same manner that he 
would have been, if he had not died. 4@rline, Ex’or. 
vs. Miller, - - - - - - 


2. The executor of a deceased administrator who has 
wasted his intestate’s estate, may be proceeded against 
in the same manner that his testator might have been, 
if he had not died. bid. 


3. The executor of an administrator, cannot be charged 
as the representative of the intestate’s estate of which 
testator was administrator, but he can be charged for the 
devastavit of his testator in the same manner that tes- 
tator might have been charged, if he had been liv- 
ing. bid. 


4. Letters of administration granted by the Ordinary to 
the Clerk of the Superior Court, under the 2d section of 
the Act of January 20th, 1852, do not cease with the 
expiration of his term of office as Clerk. Beall vs. 
Hail, - - - - - - 431 


5. The pleadings need not aver the grounds upon which 
an administrator is entitled to the letters, even if the 
letters express them. Ibid. 


6. Evidence that a party conveyed property to defraud 
his creditors, inadmissible in an action by his admin- 
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istrator to recover the property conveyed ; but where 
there is an absence of proof of creditors, the adminis- 
trator may offer proof that the intestate was induced to 
convey by exciting his fears of future embarrassments, 
and was thus made the victim of the fraudulent contri- 
vance of the person to whom the conveyance was 
made. Ibid. 


7. Sureties, against whom an administrator on the es- 
tate of a deceased distributee, and the guardian of 
another distributee, have instituted suits, are entitled to 
discovery of the amount that each of the distributees 
has received in any manner from the estate. Fletcher 
adnv’r vs. Faust et al. - - - - 


8. By the laws of Georgia an administrator may sell 
land by agent. Doe ex dem. Cheever vs. Hora. - 


9. The law requires the utmost fidelity in an adminis- 


trator. He cannot sell lands privately as his own, and 
perfect that title by selling it as administrator of his in- 
testate, the land belonging to his intestate’s estate. 
Such sale may be set aside at the instance of any of 
the cestui que trusts. Bond and Patillo vs. Watson. 


10. If he make a sale, and that agent become the pur- 
chaser of the land for himself or another, the sale 
may be set aside. did. 


See Charge of the Court 7. Grants 1. Settlement by 
note. Trover 2. 


ADVANCEMENTS. 


1. Whether advancements by a father to a child made 
before or after the making of a will, shall adeema 
legacy is always a question of intention and if there 
be an express declaration to that effect, the advance- 
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ment must be counted. Weems et al. vs. Andrews 
et al, - - - - - - 


2. The purchase of land by a parent in the name of a 
child, is presumptively an advancement; but that pre- 
sumption is subject to be rebutted by evidence. Brown 
et al. vs. Burke, - - - “ ° 


AGENT. 


1. Whether an agent be drunk or sober, in the opinion 
of witnesses, still if he execute properly the business 
entrusted to him, and his principal does not complain, 
the other party with whom he deals, cannot do so. 
Cameron et al. vs. Ward, - - - - 


ALIMONY. 


It is no sufficient reply to an application for temporary 
alimony by the wife, pending a libel for divorce, that 
the husband has made provision for her maintenance, 
and will do so in future. Pinckard vs. Pinckard, - 


APPEAL—IN FORMA PAUPERIS. 


1. No bond need be given in an appeal entered in for- 
ma pauperis, under the Act of 1842. Cobb’s Dig. 501. 
Wick vs. Willoughby, - - - - 


ARREST OF JUDGMENT. 


1. Judgment can be arrested for matter only apparent 
on the face of the record, which would render the judg- 
ment erroneous. Hammond, escheator, vs. Candler, 


See Criminal Law 1. 


ATTACHMENT. 


2. To an attachment founded on the ground that the de- 


43 
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fendant is “actually removing out of the limits” of the 
county, it is a good defence that the defendant resides 


in another county. Thompsonvs. Wright,  - - 6 


BAIL-BOND. 


A bail-bond payable to the Sheriff, is, in effect, payable 
to the plaintiff; and, therefore, such bond is good, not- 
withstanding the Act of 1841, which requires bail-bonds 
to be taken, payable to the plaintiff. Ansley vs Harris, 


BANK NOTES. 
See, Criminal Law, 30. 


BILLS OF EXCEPTION. 


1, It is the privilege of the party, who complains of the 
judgment in the Court below, to make out and tender 
to the Judge who presides, his bill of exceptions; and 


if it be consistent with what transpired in the cause, 
and contains all the evidence material to a clear under- 
standing of the errors complained of, it is the duty of 
the Judge to certify and sign the same. Mitchell vs. 
The State, - - - - i 


2. If the bill of exceptions is not true and sufficiently 
full, so as to present the points fairly, the Judge may 
refuse the same, or suggest the defects so that the party 
may amend, or the Judge may rectify it himself. did. 


3. The party mayjaccept the bill as altered by the Judge, 
or reject it, as he may see fit. Having accepted and 
presented it to this Court, he is bound by it, and the 
case must be decided accordingly. bid. 


See Practice Supreme Court, 1, 3. 


211 
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BOND FOR TITLES. 


1. Before the obligor ina bond for titles, can levy on 
and sell the land under a judgment for the purchase 
money, he must make and file, and have recorded in 
the Clerk’s office of the Superior Court,a good and suf- 
ficient conveyance, to the defendant of the land. Park 
vs. Bailey, - - - - - - 


CA. SA. 


1. When the principal is called at the Term to which 
his ca. sa. bond is made returnable, and answering to 
his name, presents himself before the Court, the securi- 
ty is entitled to his discharge. It might be very well 
in all cases, for an exonereter to be entered upon the 
minutes of the Court. Swinney vs. Watson & Ragland, 


See Ezvecution 2. 
CERTIORARI. 


1. By the 54th section of the Judiciary Act of 1799, it 
is required, that where either party in any cause, in the 
Inferior Court, shall except to any proceedings affecting 
the merits, the party complaining shall present such 
exceptions in writing, signed by himself or his attorney; 
and if the same shall be overruled by the Court, he 
may apply for a certiorari, &c. 

Held, That while it is true that the Act contemplates 
the exceptions to be overruled by ¢he Court, in Term 
time, and not by the individual members, some month 
or more after the adjournment; still if the certiorari be 
granted and a return made thereto by the proper officer, it 
is evidence upon which the Judge of the Superior Court 
may act, especially if the petition for certiorari be sworn 
to by the attorney of the party. Field vs. Putman 93 





650 INDEX. 


2. A Certiorari will lie from the decision of the Inferior 
Court sitting as a habeas corpus Court. bid. 


Certiorari is the proper remedy to correct the errors of the 
Inferior Court in Road cases. Nichols vs. Sutton et al. 


CHARGE OF THE COURT. 


1. A charge of the Court unsustained by evidence is er- 
ror. Hindsman et al. vs. Warthen, - - - 


2. To justify a Court to give a charge to the jury 
requested by counsel, the pleadings and evidence must 
authorize it. Brock vs. The State. - - - 


3. It is no error for the Court to refuse to charge as re- 
quested, if there is nothing in the evidence to authorize 
the request. Woodruff vs. Woodruff. - - 


4, The Court is not bound to give in charge a request 
not warranted by the evidence. Wyley vs. Stanford, 


5. A charge of the Court, that the evidence on a particu- 
lar point was such that it was impossible to come to any 
correct conclusion, is not an expression of the opinion 
of the Court as to what had or had not been proved. 
Ibid. 


6. If a request to charge the jury, though sound as a 
legal principle, is not applicable to the proof in the case, 
it is no error to refuse to charge as requested. Lyon vs. 
The State, : - - - - - 


7. When two sets of letters of administration, on the 
same estate, to two different persons, are in evidence, and 
the case shows that one of them must have been offer- 
ed to the Court only on application for an order to sub- 
stitute a party, and that the other was offered as proof 
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to the jury as the substituted party’s authority to sue, 
and his title, it is no error in the Court to charge the 
jury, that the latter letters were conclusive evidence of 
the administrator’s authority to sue. Beall vs. Hall, 431 


8. It is error for the Court to charge the jury that noth- 
ing had been shown to pass titles to slaves except bills 
of sale, when there was evidence, however slight, on 
which it might be insisted that there was a second pur- 
chase not evidenced by bills of sale. did. 


9, It is not error in the Court to refuse to charge the jury 
that in cases of fraud of both parties, it will leave them 
where it found them. did. 


See Criminal Law, 2, 16, 21. 
CLAIMS. 


1. In a claim case, growing out of the levy of a mort- 
gage fi. fa., the proof was, that the claimant was in pos- 
session at the levy, but that such possession was by 
virtue of a title which he obtained by purchasing the 
property at Sheriff’s sale, when it was sold to satisfy 
general judgments against the defendant in 7. fa. young- 
er than the mortgage. 

Held, That such proof was sufficient to prevent a non- 
suit. Johnston vs. Crawley, - - - - 


2. The claimant is entitled under the Act of 1821, (Codd 
533) to withdraw his claim on the first trial and before 
there has been a verdict for damages awarded against 
him, at any time before the jury retire from the box. 
Mize vs. Ells, - - - - - 565 


COMMENCEMENT AND TERMINATION OF SUIT. 


1. A declaration was filed; the Clerk failed to annex a 
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process toit. Thesuit, nevertheless, went on for several 
years—finally, it was dismissed by the Court, on the 
motion of the defendant: The ground of the motion 
being, this want of a process, Pending the suit, the 
limitationperiod ran out. Within six months from 
the dismissal, the suit was renewed. 

Held, That the time of the termination of the first suit, 
was the time when that suit was dismissed, and not the 
time when the Clerk’s right to annex a process to the 
petition expired ; and therefore, hedd, that the new suit 
was commenced in season. Wynn vs. Booker et al. 


CONFESSIONS, 


1. On the trial of a person charged with an offence, it is 
error to admit a part of his confession and exclude the 
other part. Long vs. The State, - - - 


2. The confessions of a defendant not on trial, are not 
admissible on the trial of a party jointly indicted with 
him. Lyon vs. The State. 


CONSIDERATION OF CONTRACT. 


1. A. agrees with B., that in consideration of the labor 
and service of certain slaves held and owned by B., he 
will maintain, or cause, B. to be suitably supported, for 
and during the term of her natural life, and A, executes 
and delivers to B. his obligation to that effect. Hed, 
that the transfer of A’s interest in the slaves to C., is a 
sufficient consideration for the note given by C. to A. for 
the purchase of said interest. Booty, vs. Brazier, ad- 


mr’ x. - - 
CONSTITUTIONAL LAW. 


1. The State is not inhibited by any provision in the 
Federal Constitution, from passing an act controlling the 
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management of an incorporated Academy, which is 
endowed entirely by the State. It may change the 
mode of electing Trustees and supersede those in office. 


Dart et al. vs. Houston et al. - - - 506 


See, Decatur, Town of— 
CONTINUANCE. 


See Practice Superior Court, 23. 
i} ’ 


‘ 


CONTRACTS. 


k. A. stipulated with B., that B. should build him a 
house for $2,650, payable in five instalments; $500 
when the house should be framed and raised; $500 
when the house should be enclosed and roofed; $500 
when the floors should be laid and the partitions set; 
$500 when the ceiling should be put up, and all the 
carpenter’s work done; $650 when the painting should 
be done, and the keys delivered. 

Held, That by this stipulation, what B, was to do, was 
but a siugle job of work to consist in the building of a 
whole house, for $2,650, not five separate jobs, to con- 
sist in the building of the parts of a house distributed 
into five certain parts, with a separate price to each part. 
Freeman vs. Greenville Masonic Lodge, - - 


2, A gin was sold to defendant by a firm of which the 
plaintiff was a member; a note under seal was given 
for it. The firm contracted “to furnish the defendant 
with a forty saw gin, which they warranted to be as 
good as any gin made, if not, they would furnish one 
that would.” The gin was furnished, but it broke, and 
was delivered over to a person employed by plaintiff to 
repair it if necessary; it was repaired, It broke a se- 
cond time and was delivered to the same employee of 
plaintiff to be repaired, and was never returned. 


VoL, XxXIL 45. 
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Held, That as the gin was delivered to plaintifi’s agent 
to repair, it was the same as a delivery to plaintiff, and 
notice was not necessary. Henderson vs. Almond, 


3. If a contract is to be construed otherwise than liter- 
ally expressed, there must be something apparent in 
the evidence to justify the Court in so interpreting it 
Johnson § Sloan vs. Clarke, ~ - ‘ . 


4. Party making a special contract must comply with it. 
He cannot voluntarily abandon it against the consent of 
the opposite party, and recover on a common count, 
ordinarily. bid. 


5. A. H. wrote to T. H. H., that he, A. H. as agent for a 
“band,” wished to purchase certain musical instru- 
ments, and to purchase them as cheaply as possible; 
and that he requested him, T. UH. H., to find out the 
price of such instruments, and communicate it to him, 
A. H., adding, that T. H. H. might state to persons hav- 
ing such instruments for sale, that he, A. H., had the 
money in hand, with which to pay for the musical in- 
struments he desired. This writing was in the form of 
a letter; and was countersigned by one N. T. 

T. H. H. bought the instruments himself, and forwarded 
them to A. H. The latter misapplied the money en- 
trusted to him to be applied to paying for the instru- 
ments, and failed to reimburse T. H. H. In fact, A. H. 
was insolvent. Held, That N. T. was not liable to T. 
H. H. for the price of the instruments. Tift vs. Harden, 623 


CORPORATIONS—LIABILITY OF STOCKHOLDERS. 


1. On the 4th of December, 1841, the Legislature gran- 
ted a charter to the Dahlonega Tanning and Leather 
Manufacturing Company, making the stockholders lia- 
ble, as partners, for the debts of the corporation, and 
providing a summary remedy for the enforcement of the 
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same. On the 10th day of the same month, they pass- 
ed a general law, to facilitate the collection of debts 
against incoporations and the stockholders thereof. 
Held, That the latter Act did not supersede or repeal the 
former ; but was intended to apply to a different class 
of incorporations, Force, Brothers § Co. vs, Dahlone- 
ga Tanning and Leather Co. : - : 


2. For a stockholder in a banking or other corporation 
in this State, who is personally liable, to discharge him- 
self from liability for the notes or other contracts of such 
bank or other corporation upon a transfer of his stock, 
it is necessary under the Act of 1838, (Codd 112,) that 
he should give notice once a month for six months, of 
such transfer, and iminediately after the same is made, 
in two newspapers in or nearest the place where such 
bank or other corporations shall keep their principal 
office; and even then, he is not exempt from the claim 
of acreditor who has given him written notice thereof 
within six months after the transfer is made. bid. 


3. Where a stockholder of a corporation is made indi- 
vidually liable upon an execution issuing against the 
corporation, he is entitled to the remedy by illegality, 
the same as any other defendant in f. fa. bid. 


4. If Trustees of an incorporated Academy are elected 
under the authority of an Act which does not declare 
the number to be elected, and the Legislature subse- 
quently recognizes the trustees thus elected as the legal 
board, it is a ratification of the election. Dart et al. vs. 
Houston, - oF - - - 


S. If a corporate body consist of ten, and a suit is brought 
by five of the members of the corporation, setting out 
their names, it is not the suit of the corporation, the 
charter not authorizing a less number than a majority. 
to sue. Lbi.l. 





INDEX. 
COSTS. 


1. Next of kin, not generally liable for cost, on calling 
executor to prove the will in solemn form, as wheu the 
proceeding is not vexatious, Varner vs. Goldsby, - 302 


CRIMINAL LAW. 


1. No irregularity in a criminal case, not affecting the 
real merits of the offence charged in the indictment, 
shall be good on a motion in arrest of judgment; all 
other defects must be taken advantage of by plea, or in 
some other way, and at the proper time, pending the 
proceeding. Teal vs. The Stale. - - 


2, On the trial of a defendant for murder, it is the duty 
of the Court to give to the jury the definition of each 
grade of homicide, as regulated by the Penal Code, and 
also of justifiable homicide—provided the testimony will 
authorize it. If it be apparent, however, that the de- 
fendant is guilty of murder or voluntary manslaughter, 
or is not guilty, it is not error in the Court so to charge. 
Thid. 


3. To justify homicide, the fears of the slayer should be 
those of a reasonable man—one reasonably courageous, 
reasonably self-possessed, and not those of a coward. 
Thid. 


4, To support the plea of self-detence in a capital case, 
the accused must show that he took the life of the de- 
ceased to save his own. He must demonstrate that 
there was a necessity for the killing. /é¢d. 


5. To enforce the payment of a fine, the Court may im- 
prison the defendant, and it is not error to express in 
the sentence a limit beyond which the imprisonment 
shall not extend, if the fine is not paid. Brock vs. The | 
State. - - - - ii - 





INDEX. 


6. An indictment for playing and betting at cards ought 
to state enough to show whether the person with whom 
the playing and betting was done, was a white person 
ora negro. Davis vs. The State. - - 


7. It is not error in the Court to inquire of the prisoner 
or his counsel, if he will waive the arraignment, bill of 
indictment, and list of witnesses. Mitchell vs. The 
State. - ‘ = - - - - 


8. When the Solicitor General is prevented by sickness 
or other cause, from prosecuting, the Court may ap- 
point some suitable person in his place. did. 


9. It is no ground for a new trial, if one of the empan- 

neled jurors assist the State in selecting a jury—the 
Court not noticing the fact, and the juror having dis- 
qualified himself from serving, upon his preliminary 
examination, bid. 


10. If the Court has cause to apprehend that the juror 
misapprehends the meaning of the statutory questions 
propounded for the purpose of testing his indifference, 
the Court may restate them to the juror. did. 


11. The Court may take down the testimony itself, or 
appoint another to do it. When the Judge officiates, 
he should make no comments upon the testimony as 
taken down; and he should incorporate the whole of 
it. Lbid. 


12. It would be better neither for the Court or counsel, 
to refer to the power of the appellate tribunal, except to 
cite its authority as made known through its decis- 
ions, Ibid. 


13. In recognizing the right of the jury to judge of the 
Law, as well as the facts, the Court should not do it 
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grudgingly, so as to restrict the jury in the full and free 
exercise of their right. did. 


14. While it is true at common law, and in certain ca- 

ses, under the penal code, that one person may kill 
another for the prevention of a forcible and atrocious 
crime, still to make such homicide justifiable, there 
must be an absolute necessity for it; and it must be 
done in good faith to the public and not in the gratifi- 
cation of revenge, or the execution of a preconcerted 
plan or conspiracy, to take the life of the person kill- 
ed. Tbid. 


15. As to reasonable doubts, the rule is simply this— 
that juries must not give their verdict against the pris- 
oner, without plain and manifest proof of his guilt; 
which implies that where there is doubt, the conse- 
quence should be acquittal of the party on trial; and 


it is not error, for the Court to read from the books of 
Reports of this Court its exposition of this doctrine, by 
way of charge in explanation to the jury. bid. 


16. In charging a jury in a criminal case, it is not pro- 
per for the Court to excite their feelings by passionate 
appeals to their imagination ; but it may remind them, 
that they are intrusted with the administration of pub- 
lic justice on the one hand, and with the life, the lib- 
erty, and the honor of the prisoner on the other; and 
that they should faithfully inquire whether he is guilty of 
the charge alleged against him in the indictment. did. 


17. It is no ground to grant a new trial, that the names 
of the jury were not each separately called, when the 
verdict was received, provided they were all in the box 
at the time it was rendered and head it read; espe- 
clally when the jury were recalled in a few moments 
afier their discharge, and every one on oath declared 
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that he heard the verdict read finding the defendant 
guilty of murder, and that he agreed to it. Jbid. 









18. A recognizance of bail in a criminal case may be 
good, although it does not contain a recital that the 
principal was arrested, that he was examined, that he 
was “convicted” on that examination, and that an or- 
der for bail was made. dams vs. The State. - - 417 















19. James Adams assau!ted Robert Frank, and cut him 
with a knife; Adams then entered into a recognizance 
containing a condition to appear at the next (pro,er) 
Court, “to answer such matters as” should “be then and 
there charged against him by Robert Frank, concern- 
ing an assault and battery committed by him, the said 
James Adams, on the said Robert Frank, and not 
thence depart without leave of the Court.” Afterwards, 
Frank died of the cutting. An indictment for murder 
was found against Adams. He failed to appear. 

Held, That the condition of the recognizance was bro- 
Ibid. 


















ken. 








20. In a recognizance of bail in a criminal case, the 
omission of a statement, that the offence was commit- 
ted in the State does not, per se, render the recognizaace 
void. bid. 







21. The charge of the Court is to be taken in reference 
to the subject to which it relates. did. 









22. If at the time a Justice of the Peace admits an as- 
sailant to bail, the assailed party is still alive, and the 
Justice, believing the offence not to amount to more 
than an assault and battery, admits the offender to bail, 

the recognizance is not void, although the assail d par- 

ty may afterwards die of the wounds inflicted by the 
assailant. bid. 
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23. The jury being the judges of the law end the facts, 
are not bound to go by the charge which the Court 
makes, as to what is the law, unless the charge truly 
states what the law is; and whether the charge does 
that or not, the jury have the right to decide, Mc Pher- 
son vs. The State. - - - - 


24, A threat made by a man when under excitement, is 
not of as much weight as one made by him when not 
under excitement; but the difference in the weight of 
the two threats, is a question for the jury, not for the 
Court. Jbid. 


25. If a threat is equally susceptible of two constructions, 
the one in favor of the hypothesis of innocence, is the 
one that ought to be adopted. bid. 


26. If a man, though intending to commit an unlawful 
act, abandons his intent to do so, and afterwards by ac- 
cident kills a man, the killing is not murder; nor is it 
involuntary manslaughter in the commission of an wn- 
lawful act. Ibid. 


27. Notice to A. cannot, in general, operate against B, 
so as to make B. a criminal, unless the notice has come 
to B’s knowledge. bid. 


28. The owner has the right to shoot a person who is a 
burglar, or a person whom, on sufficient grounds, he 
believes to be a burglar; and tie person seizing the 
owner's gun to prevent being shot, does not deprive 
the owner of this right, unless the person surrenders 
himself. bid. 


29. A motion to quash an indictment, is a demurrer to 
the indictment, and must be in writing on the arraign- 
ment and before plea pleaded. Thomasson vs. The 
State. - - - - - - 
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30. Bank notes are the subject of larceny from the per- 
sen. Ibid. 


31 Money in the hands of.a guardian and stolen from 
him, may be laid in the indictment to be property of 
the guardian. He has a special property in it. bid. 


32. The jury are judges of law and fact, in this State, 
and their verdict will not be disturbed as being contra- 
ry to law and evidence, unless it appear so palpably as 
to raise the presumption that their finding was the ef- 
fect of a mistake or misapprehension of one or the oth- 
er. Ibid. 


33. In an indictment for the murder of a slave it is not 
necessary to aver that the slave was not in a state of 
insurrection at the time, nor that the death did not 
happen by accident in giving the slave moderate correc- 
tion. Such matter must come in as a defence, Jor- 
dan vs. The State. - - - 


34. When a new county is formed from an old one, and 
before its formation a crime was committed on the ter- 
ritory taken from the old county, the indictment is cor- 
rect if it charge that the offence was committed in that 
portion of the old county which was taken to form the 
new one. Ibid. 


35. Motion to quash an indictment and motion for a 
verdict of acquittal because of alleged defects in the in- 
dictment are in the nature of a demurrer, which must 
be filed by way of demurrer on arraignment and be- 
fore plea pleaded. bid. 


36. Presiding Judge is the trior of the competency of 
jurors, and his judgment in regard to the competency, 
will be seldom, interfered with. did. 
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37. It is not sufficient to disqualify a person as a juror 
to prove that he was born without the United States. 
It must be shown that he has not been naturalized, 
which may be done by his own. oath, or by any com- 
petent evidence the party may be able to produce. Jbid. 


38. It is no ground for a new trial that the panel of the 
jury put on the prisoner does not number forty-eight, if 
he does not object at the time the panel is put on him. 
Thid. 


39. On the indictment of a manager or overseer for the 
murder of a slave, that the owner furnished him with 
the instrument with which the killing was effected, is 
no evidence, Jbid. 


40. That the prisoner struck the father of the girl bea- 
ten, to prevent his coming to her aid or relief, whev in 
a dying condition, is admissible as evidence of malice 


against the girl. bid. 


41. The finding of the accused guilty of manslaughter 
on an indictment for murder, is an acquittal of the 
charge of murder, and if the Court be of opinion that 
the finding was wrong, and ought to have been for 
murder, it cannot grant a new trial. bid. 


42. The Act of 1799, to carry into effect the 12th section 
of the 4th article of the Constitution, is not repealed by 
the penal code of 1833. /bid. 


42. If on an indictment for murder the jury find the ac- 
eused guilty of manslaughter, it is an acquittal as to 
the charge of murder, and if the Court believe him to 
be guilty of murder, it cannot grant a new trial, bid. 


See Confessions 1. 2. 
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DAMAGES, 


1. A. sells B, a lot of land and gives bond for titles, he 
having a deed from the drawer, the grant never having 
issued. ‘The lot reverted, and B. granted it under the 
Act of 1843, by paying $25. Held, That B. could 
recover of A, on the breach of hisbond only $25, with 
interest, and the expenses incurred in obtaining the grant. 
Richardson vs. Keerly, - - - - 


2. Loss of profits sustained by the suspension of Iron 
Works in consequence of the failure of a common car- 
rier to deliver coal agreeably to contract, cannot be 
given in evidence as an item of damages, in an action 
against the carrier for a failure to transport and deliver 
under his contract. Cooper vs. Young, - - 


3. In an action of trespass, for felling and carrying away 
trees, the damages to be recovered will be at least equal 
to the value of the treesasthey lie felled. Smith vs. 


Gonder, . - - - . B 


1. In an action against a public officer for the recovery 
of damages for breach of duty, it is no error for the 
Court to charge the jury in the absence of proof of 
breach of duty, that they could not presume damages 
had been done the plaintiff Craig vs. @dair, - - 


DEBTOR AND CREDITOR. : 


if an insolvent debtor, preferring one creditor to the oth- 
ers, divides the debt which he owes to that creditor, 
into smaller debts, so that they shall be within the ju- 
risdiction of a Court in which a judgment may be 
obtained on them that shall be such as to give that cre- 
ditor an advantage over the others, the debtor does what 
is not unlawful. The Bank of Savannah vs. The 
Planters Bank, et al, - - - - 
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DECATUR, TOWN OF, 


1. The body of the Act of 34 March, 1856, to amend 
an Act to incorporate the Town of Decatur, conteins 
nothing that is different from what is expressed in the 
title. Hill, relutor, vs. Commissioners of Town of 
Decatur, - - - - - - 


DEEDS. 


i. A deed may be admitted in evidence, even if it be 
not recorded; but proof of its execution must be made, 
Reinhart vs. Miller, - - - - - 


2. No ratification of a deed necessary, when the person 
who signs it, is directed to do so by the party to be 
bound, at the time it is presented for signature, and it 
is immediately signed, although the party steps out of 
the immediate presence of the person directing it. bid. 


3. 2// sealed instruments do not require the attestation 
of two witnesses, did. 


4. Attested instruments, may, under circumstances, be 
proven otherwise than by the subscribing witnesses. 
Lbid. 


5. An instrument signed by a stranger is good, if he was 
directed by the party to execute it,and he immediately 
does so, although the subscribing witnesses know noth- 
ing of the direction so given. bid. 


6. An instrument was substantially as follows: “Know 
all men by these presents, that I, James B. Carter, for 
and in consideration of the natural love and affection 
which I bear unto my children, (naming them) and for 
their better preferment in life, and the increase of their 
portion, and also in consideration of the sum of ten 
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dollars, to me in hand paid by my children at and be- 
fore the sealing and delivery hereof, the receipt where- 
of I do hereby acknowledge, have given, granted, bar- 
gained, and sold, and by these presents, do give, grant, 
bargain and sell, unto my children, all the property here- 
after named, to be equally divided between them at my 
death, to-wit: (divers negroes,) to have and to hold all 
of the property hereby given and granted unto them, 
their heirs, executors, and administrators, forever, as 
their own property; also, I do hereby appoint my son- 
in-law guardian for myself and children, during my 
natural life: Nevertheless, if any of my children should 
marry or come of age during my life-time, then they 
are to draw their equal shares of my estate as hereto- 


fore mentioned. 
In witness whereof, I have hereunto set my hand and 
seal, this 12th day of September, 1837. 
JAMES B. CARTER, [Z. S.J 


In presence of 
Attest, James S, Fuuirr, 
Joun R. Svranrorp,” 
Fleld, Vhat this instrument was nota will /Vatson vs. 
Watson, - - “ a - 


7. An instrument was in substance as follows: This 
indenture made this Ist April, 1845, between Civility 
Bunn of the one part, and Mathew W. Bunn of the 
other, witnesseth, that said Civility, in consideration of 
her love for her son said Mathew, and of five dollars 
to her in hand paid by him, has given and granted, 
and does by these preseuts, give and grant, to said 
Mathew, all that tract of land lying, &c. one negro Matil- 
da, one negro Edmund, one negro Rhody, andall of her 
stock, plantation tools, and household and kitchen fur- 
niture; and that she reserves to herself her right to said 
property during her life; and that after her death, said 
Mathew is to have and to hold the said property, to 
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him, his heirs and assigns, forever, in fee simple; and 
that she warrants the property to said Mathew, against 
herself, and against all other persons whatever. 

Aeld, That this instrument was nota will, but wasa 
deed. Bunn, adm’rvs. Bunn etal. . ; . 472 


8. An instrument was in substance as follows: This in- 
denture, made, &e. between John Taylor, Sr, and Sy- 
thia Meek, his daughter, witnesseth, that the said John, 
for the love which he has for his said daughter, hath 
given, granted, and conveyed, and does by these pres- 
ents, give, grant, and couvey to the said danghter, and 
her children, free from all disposition of her present or any 
future husband, the following property, to-wit: Toby, 
Piety, and Mariah, negroes, a fourth part of his stock 
of cattle, one colt, one mare, one filly, one sucking colt; 
the mare and colt only during his life, after which they 
are to be divided among all of his children; also two 
beds, bedsteads and furniture, during his life, after 
which they are to be divided among all his children ; 
he was to have the use, and control of Piety and Ma- 
riah during his life, and at his death, they were to be- 
long to his daughter as aforesaid; to have and to hold 
said bargained property and its increase to her, and all 
her children, .ogether with all the right and title there- 
of, to her, and their own use, benefit, and behoof, for- 


ever. In testimony whereol, he thereunto set his hand, 


and atlixed his seal. 
his 
JOHN ~ TAYLOR. 
mark, 

Signed, sealed, and delivered in the presence of 

Jno, Tayor, 

Jas. TAyLor, 

Naraante. T. Hotton, J. P. 
Held, That the instrument was a deed, and nota will, 


Meek vs. Holton. - - - - - 49} 
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DURESS. 


The seizure of property by force, and holding it until the 
owner executes promissory notes for its release, without 
the semblance of a consideration, is a species of duress, 
and a Court of Equity will relieve the maker by pre- 
venting their collection, Crawford vs. Cato. - - 


DYING DECLARATIONS. 
See Evidence 9. 
EJECTMENT. 


Service on tenant in possession of land, living out of 
the county in which the land lies, held good under the 
circumstances of the case. Dunn et al.vs. Dyson. - 


See Warranty. 
ENDORSER. 
See Notice to sue. 


ENGLISH STATUTES. 


With the English statutes adopted here, we have adopt- 
ed the construction placed upon them by the Courts of 
England, at the time of their adoption. Brown et al. 
vs. Burke, + - - - - - - 


See Qui tam actions. 


EQUITY. 


1. A Court of Equity will not relieve a person from a 
judgment which he might have prevented, but for his 
own negligence. Rozers vs. Kingsbury, - - 


2. In this State Equity causes cannot be tried -by::the 
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Court, but must be submitted to a special jury. The 
Court cannot give its opinion upon the facts. Brown 
et al. vs. Burke, - - - - - 


3. Notwithstanding a creditor has obtained an absolute 
judgment against the administrator of his debtor; still, 
if it appear that the administrator and the heirs have 
fraudulently distributed the assets to defeat the collec- 
tion of the claim, the heirs, and not the securities of 
the administrator, are primarily liable in Equity for the 
payment of the money. Griffin ed al. vs. The Justices 


Se. - - - - . 7 = 


4, A Court of law has no jurisdiction to set aside and 
order to be cancelled a deed improperly obtained, and 
when that is necessary to the attainment of justice, the 
party has no adequate remedy ina Court of law. Bond 
and Patillo vs. Watson, - - - - 


See Duress. 


EQUITY—PLEADING AND PRACTICE, 


1. D. gave his notes with sureties in settlement of an 
account—he afterwards filed a bill to open the settle- 
ment. Held, That he ought to have joined the sureties 
as complainants, unless they were not willing to be so 
joined, Caldwell §& Co.vs. Dulin. - ~ - 


2, On a settlement between A. & B. the latter gave up 
certain securities which he had on A. and received from 
him jiis notes with securities, for the balance claimed. 
A. protesting that he was entitled to other credits, which 
had not been allowed to him, and that he would set up 
those credits against the notes: Afterwards upon suit 
on the notes, A, filed a bill to enjoin the suit and open 
the settlement, in which he failed to make an offer to 
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return the securities. Held, That such offer was-not 
necessary. Ibid. 


3. The statements of a bill must have such a degree of 
certainty, that if admitted to be true, some decree could 
be rendered upon them; or some excuse given for the 
want of certainty, as that the unstated particulurs are 
exclusively within the knowledge {of the ‘defendant. 
Tbid. 


4. Bill to enforce a contract in reference to land, not de- 
murrable, because it does not state whether the contract 
wasor was notin writing. Piercy et al. vs. Adams et ux. 


5. An answer to a bill from information, hearsay or be- 
lief, (except perhaps, when the facts answered by a de- 
fendant against his interest, are from information, and 
he states, additionally, that he believes them to be true,) 
are not responsive to a bill soas to make them evidence 
in the case. -@rlineexo’r vs. Miller. - - - 


6. If the answer to a bill for mere discovery, be read to 
the jury by the defendant against the consent of com- 
plainant, and the case goes against the complainant, a 
new trial ought to begranted. Mitchell adm’r vs. Lacy, 


7. The answer that neither the administrator nor the 
guardian has received anything, and {they did not be- 
lieve said distributees had, is not sufficient. Fletcher 


adm’r et al vs. Faust et al. - “ A - 


See Injunction 1, 2, 3. 
EVIDENCE. 


1. Proof that a person is a gambler, is not admissible to 
impeach his testimony. Long vs The State, - - 40 


VOL, XXII. 46. 
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2, The interest to exclude a witness, must appear affir- 
matively to be fixed and certain. Hester vs Coats, 


3. Evidence may be admitted in support of a plea sub- 
stantially good, though defective in form. Holland vs.' 


Chambers et al. . ‘ “i . . 


4. In an action of ejectment by heirs at law, proof that 
the plaintiffs are children “of the /ate J. B.” with the 
admission by the defendant that one of the children 
was the owner, in the absence of counter-vailing proof, 
is sufficient to authorize the jury to find the title in the. 
plaintiffs. Roberts vs. Foreman etal. - - - 


5. If upon an examination of the whole evidence, the 
inconsistencies of witnesses, and the suspicious nature 
of title papers, the verdict of the jury is such as the 
whole case warrants, it will not be set aside. did. 


6. If an instrument offered in evidence is objected to on 
account of interlineations, what the interlineations were, 
should appear in the record; but they are not an objec- 
tion to admitting the instrument in evidence. The ju- 
ry must decide upon them. Reinhart vs. Miller. — - 


7. When a party present, and an instrument is present- 
ed for his signature, directs another to sign it, no written 
authority is necessary, and if the instrument is signed 
and the parties immediately recognize it by acting upon 
it, no proof of the presence of the party when the instru- 
ment is signed need be made. bid. 


8. Hearsay evidence inadmissible bid. 


9. Dying-declarations of belief,are not admissible as evi- 
dence. McPherson vs. The State. - - - 


10. The sayings of a person, that are against his inter- 
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est, are good as evidence against him, and those claim- 
ing under him by a title created subsequently to the 
sayings. Meek vs. Holton. - - - - 


11. A witness who has testified in a cause and his evi- 
dence is impeached by testimony in contradiction of 
his statement, may be recalled, and leading questions 
may be asked him affirmatory of what he has already 
testified. Thomason vs. The State. - - - 


12, W. executed to plaintiff in f. fa., a mortgage upon 
a house and lot in the city of Columbus, dated 1st of 
January, 1854, The mortgage /. fa. issued 1st of July, 
1856. D. had a deed from the Sheriff of Muscogee 
county, for the premises, which he bought at a sale 
made by the Sheriff, under a general judgment, young- 
er than the mortgage, but obtained before the foreclo- 
sure of the mortgage, the judgment being dated the 1st 
of June, 1855. D. offered to prove that G. held a me- 
chanic’s lien upon said house and lot for $2,000, unpaid 
at the time claimant purchased, and that he had not 
received any notice from the mortgagee (other than 
through the registry of the mortgage under the statute,) 
of the mortgage. 

Held, That the testimony tendered was irrelevant to the 
issue. Daniel vs. Spalding, Thomas § Vail, - - 

13. A. witness testifying against his interest is compe- 
tent Brown et al. vs. Burke, - - . 


EXECUTION. 


1. Plaintiff in execution may withdraw it from the 
Sheriff or the Court, but if he withdraw it when it is 
entitled to the fund, purchasers bona fide, and securities, 
may have an equity against its enforcement against 
them. Byars vs. Bancroft § Co. - mit igh 
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2, When afi. fa. has been issued, it must be returned 
before the Clerk can issue a ca. sa. Craig vs. Adair, 373 







EXEMPTION LAWS. 





’ 
Under the exempting Acts, it is only in cases in which 


the head of the family owns a greater quantity of land 
than that exempted from levy and sale, that any land 
is required to be laid off with notice to the Sheriff, &c. 
In cases in which the quantity is less, the whole is ex- 
empt: and the Sheriff can sell none of it. Pinkerton 
vs. Tumlin et al. ~ - - - - 165 















FRAUDULENT CONVEYANCES. 





1. An instrument of conveyance made to defraud credi- 
tors cannot be avoided by the party making it, or his 
personal representative. Peallvs. Hall, - - 431 

2. Under the construction which we give the statute 

27th Elizabeth in this State, asubsequent sale, without 

notice, by a person who had made a settlement, not on 
valuable consideration, is presumptive evidence of fraud, 
which throws on those claiming under such settlement, 

the burden of proving that it was made bona fide. 5. 

Pet, 280. Brownet al.vs. Burke, - - - 574 














GARNISHMENTS. 






1. Garnishees answered that they had the estate of T. 
N. in their hands, and that the absent debtor was a leg- 
atee of T. N., but they could not say whether they 
had any effects of the absent debtor or not. Held, 
That this answer did not authorize the Court to give 
judgment against them. Bridges et al. vs. North et al. 









2. Garnishment lies in a suit on a dormant judgment. 
Ibid. 
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GRANTS. 


1. The drawer of a lot of land died: after his death a 
grant for the lot issued in his name: after the issuing 
of the grant letters of administration were taken out on 
the estate of the drawer, Held, That the legal title to 
the land vested in the administrator, who might main- 
tain ejectment for it. Beaver vs. Morrison, - -: 


2. A deed made by the drawer before the grant issues is 
not void, but is good to convey all the right which the 
drawer has. Witzel vs. Pierce adm’r, - - 


See Damages 1. 


GUARANTY. 


rd 


See Contracts 5. 


GUARDIAN AND WARD. 


1. Guardian’s receipt to himself is no evidence to sup- 
port a charge in his own favor against his ward. Hend- 
ry vs. Hurst etur, - - - - - 


2. When the charges are specific in regard to the object, 
time and amount, evidence may be admitted to prove 
them. bid. 


3. Attorneys receipts to guardian, stating to be for profes- 
sional services:rendered the ward, are not of them- 
selves, without further proof, sufficient to establish the 
account against the ward. bid. 


HOMICIDE. 
See Criminal Law, 2, 3,4, 14, 26, 33. 
HUSBAND AND WIFE. 


1. The husband, except through a provision for the wife 
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in consideration of the marriage, cannot protect his 
property, by an anti-nuptial contract, against the rule of 
law which subjects him to the payment of his wife’s 
debts. Christian vs. Hanks, et al. - - - 


2. Where slaves are given by A. in trust for the support 
and maintenance of his daughter and her children, du- 
ring the life time of the daughter, and at her death, the 
negroes and their increase to be equally divided be- 
tween the children of the daughter; and upon the 
death of the trustee, the property is taken possession of 
by the daughter, who permits each of her children as 
they marry or come of age, to take away one, two, or 
three of said slaves. 

Held, 1. That a receipt by the husband of one of the 
girls, for three negroes, specifying, that, they were re- 
ceived as his and his wife’s share of the donor’s estate, 
was not such a reduction to possession of his wife’s 
share of the negroes, as to defeat her equity to a settle- 
ment out of the property thus given. by her grand fath- 
er. Corley vs. Corley et al. - - - - 


2. That as the husband, or his creditors, or the purchas- 
ers of his interest in and to-this property, would have 
to go into equity to effect a distribution of the property, 
a Court of Equity would interfere and restrain, by inju- 
netion, the proceedings, until a suitable provision was 
made for the wife andchildren. did. 


ILLEGALITY. 


Remedy by illegality does not lie for any error lying back 
of the judgment. To reach and rectify a wrong of this 
sort, a motion must be made to set aside the judgment, 
or recourse may be had to equity. Swinney vs. Wat- 
kins §& Ragland, - - - - - 570 


See Corporations 3 
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ILLEGAL CONTRACTS. 


i. A note given for professional services rendered by an 
attorney, on an application for a pardon to the Legis- 
lature, in explaining legal principles to the members, 
and in explaining testimony and arguing its legal effects 
in such language as one gentleman would use to ano- 
ther in discussing the merits of a subject, is not illegal, 
because contrary to public policy. Meadow vs. Bird. 


2. A note, illegal in the hands of the payee, because 
contrary to public policy, is not, therefore, void in the 
hands of a bona fide holder, being transferred before 
due, and for a valuable consideration ; neither is it void 
in the hands of a holder as collateral security for an 
existing debt, provided it be transferred before due, and 
for a valuable consideration, and without notice of the 
taint in the consideration. (McDonaup, dissenting.) 
Ibid. 


See Limitation of Actions, 4. 
INDICTMENT. 

See Criminal Law, 1, 6, 29, 33, 34, 35. 
INJUNCTION. 


i. An injunction of a suit on a note, was asked for on 
an allegation, that a certain credit had not been enter- 
ed on the note. The credit, if it had been entered, 
would not have satisfied the note; but a portion of the 
note would have still remained due. No tender of this 
portion was stated. 

The allegations as to the necessity of a discovery, were 
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so uncertain as not tu make it clear, that a discovery 
was needed to prove the defence at law. 
Held, That the injunction was properly refused. Powell 
et al. vs. Chamberlain, Miller §& Co. - - 


2. Where a judgment is confessed upon a note, barred 
upon its face by the statute of limitations, (which has 
been properly pleaded) by one who is not the attorney 
of the defendant—the counsel of the party being ab- 
sent from Court,’and the party himself unable to at- 
tend on account of both mental and bodily affliction, 
and there is manifest equity in the defence set up to the 
debt—Chancery will enjoin the proceeding at law un- 
til a hearing can be had; and if the equity in the bill 
be sustained by the proof, order the judgment at Iaw to 
be satisfied, or decree a perpetual injunction against the 
scire facias to enforceit. Cheek vs. Taylor et al. - 


3. A denial of the insolvency of a firm on whose insol- 
vency the equity of afcause, in some measure, depends, 
when made on knowledge, information and belief, with 
a positive averment,of its solvency, is not sufficient to 
authorize the dissolution of an injunction granted by 
the Chancellor. Powell exo’r vs. Brown. - 


4. An executor who answers mainly on knowledge, infor- 
mation and belief, and whose representative character, 
generally, shows that he can have no positive know- 
iedge, cannot,displace the equity of a bill so as to enti- 
tle him to a dissolution of the injunction, without proof 
to sustain his belief. did. 


5. To open a road which has ceased to be a public road, 
and to remove fences, &c., are trespasses, for the pre- 
vention of which, an injunction will not lie, there be- 
ing an adequate remedy at law. Nichols vs. Sutton 
ef al. - - - - - - 
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6. Injunction will be retained unless the answers of de- 
fendant swear off the Equity. Bond et al. vs. Watson. 


INSOLVENT DEBTORS. 


1. Judgment of the Inferior Court, discharging an im- 
prisoned debtor, is void if the Court have not jurisdic- 
tion of the case; and it is no error for the Court to com- 
mit the discharged debtor to jail, if he appear at Court 
not prepared to comply with the terms of his bond. 
McKenzie, Cadow § Co.vs. Hargrove § Co. - 


INTERROGATORIES, 


1. If evidence be taken by commission, the case in which 
it is taken need not be stated in the caption to the an- 
swers, if it be stated in the heading of the interrogato- 
ries, and is set forth in the commission, and all attach- 
ed together, are enveloped and sent by mail. Johnson 
&§ Sloan vs. Clarke. - - - - 


JAIL FEES, . 


The 2d section of the Act of 1845, provides that “when 
any debtor is surrendered by his security, it shall not 
be lawful for any Court to discharge such debtor from 
custody, because the jail fees are not paid or secured, 
unless the Sheriff or jailer shall give at least ten days 
prior notice in writing to the plaintiff or his attorney, 
who shall be allowed that time within which to pay or 
give security for the jail fees.” 


Held, That notice in such case is indispensable; and in 
the opinion of a majority of the Court, Judge McDon- 
ald dubitante, a judgment of discharge without it, is 
void, and may be treated as such in any Court; and 
the Court are unanimously of the opinion that it does 
not protect the debtor thus discharged from a re-arrest. 
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Is any one but the jailer or Sheriff, entitled to the bene- 
fit of this proceeding? quere. Field vs. Putman. 

2. The pay allowed the jailer for keepinga prisoner, is 463 
cents per day. bid. 


JUDGMENTS, 


1. A, had a mortgage on property of B. The mortgage 
was foreclosed, and the fi. fa. levied on the property. 
C. and others had general judgments against B., young- 
er than the mortgage. The property was sold under 
these general judgments, before it was levied on under 
the mortgage fi. fa., and D. became the purchaser. D. 
put in a claim against the levy made under the mort- 
gage fi. fa. and sought on the trial to attack the mort- 
gage, 

Held, That the judgment of foreclosure of the mortgage, 
did not bar him from such attack. Johnston vs. Craw- 
ley. - - - - - - 


2. After an acquiescence of more than twelve years ina 
judgment and its payment, it is too late to move to va- 
cate, where there is no fraud. Gunn vs. Howell gar- 
nishee. - - - - - - 


3. A mere verbal order by a plaintiff to a Justice of the 
Peace to dismiss certain judgments in his favor, which 
is not in point of fact done, does not invalidate said judg- 
ments, or the executions issuing thereon. Jordan 
adm’r, et al. vs. Mayo et al. - - - - 


JURISDICTION. 


1. Where relief is sought in Equity, in defence of an 
action at law, the Superior Court of the County has no 
~ jurisdiction of the case, if the defendant, or if more 
defendants than one, one of them, does not reside in 
the county. Smith adm’r vs. Iverson and wife. - 
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JUSTICE’S COURTS. 


1. New trial granted in Justice’s Court when the verdict 

is not sustained by the evidence. Sanders vs. White, 
2 2. An attachment in a Justice’s Court may be levied on 
a any debt due to the debtor, even on one exceeding thir- 
ty dollars in amount. Welch, Sherman § Co. vs. Alli- 





good,et al. - - < 


Issues in Justice’s Courts, made up on the return of the 
garnishee, are to be tried by a jury. bid. 


oT 


See Judgments 3. 





LEGACY—VESTED. 


1. The fourth item of a will contains the following 
words: “I desire that the balance of my property shall 
remain together until my youngest child comes of age, 
each to be clothed and educated out of my estate, equal 
with my other children, and my estate to pay them one 
thousand dollars as they come of age: and when my 
youngest child comes of age, I wish an equal division 
of the balance of my property,” &c. One of his daugh- 
ters died before she arrived at the age of twenty-one 
years, and the bill is filed by her administrator, claim- 
ing the legacy. The bill was demurred to, on the 
ground, that the legacy did not vest in the intestate. 

Held, That the legacy vested on the death of the testa- 
tor. Everett et al. exo’r vs. Mount, adm’r. - 
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LICENSE TO RETAIL. 


1. The 12th section of the Act 3d March, 1856, amend- 
ing the charter of the Town of Decatur, does not con- 
fer on the Commissioners of that Town, the power to 
prohibit absolutely the sale of liquor. Hill, relator, vs. 
The Commissioners of the Town of Decatur, - - 
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LIMITATION OF ACTIONS. 


1. When a part of a lot of land is conveyed by the num- 
ber of acres, and not by metes and bounds, and the 
line separating it from the balance of the lot is to be 
run, the statute of limitations does not begin to run un- 
til the division is made, unless there had been undis- 
turbed possession for so great a length of time as to 
create a legal presumption that there had been a divis- 
ion. Doe ex dem. Hindsman vs. Roe, and Worthen, 
casual ejector, - - - - 4 


2. A Sheriffs deed and possession under it, unaccom- 
panied with the judgment or execution, is good color 
of title,as a starting point forthe statute of limitations. 
Hester vs. Coats, - - - - - 


3. A Sheriff’s deed, though good as color of title, unac- 
companied with a judgment or execution, still posses- 
sion under it cannot be connected with any previous 
possession, so as to constitute a good statutory bar. /bid. 


4. For money paid on an illegal contract, without fraud, 
an action lies immediately to recover it back, and is 
barred in four years. Hunt vs. Burke. - - 


5. When the right of action does not accrue in regard 
to the wife’s right until after coverture, it is not error 
for the Court to charge the jury, that if the complain- 
ant was a minor and married when she was a minor, 
she is protected from the bar of the statute, if she sue 
within three years, &c. Arline Ez’or vs. Miller, - 


6. Since the Act of 20th February, 1854, (See Acts of 
Assembly 1855-6,) a partial payment, or verbal acknow- 
ledgment of a debt, is not sufficient to protect it from 
the effect of the statute of limitations. Holland vs. 
Chaffin et ul. - - - - - - 
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MALICIOUS PROSECUTION. 





1. In a suit for malicious prosecution, proof that the 
grand jury returned “no bill” on the indictment, is suf- 
ficient proof prima facie, of the termination of the pro- 
secution. Woodruff vs. Woodruff, - - - 237 










2. And in such action the plaintiff may examine the 
Solicitor General as to whether the prosecution was re- 
newed or not. bid. 







MANUMISSION OF SLAVES BY WILL. 






1. A testator said by his will, in effect, that after the 
payment of his debts, his desire was, that his negroes 
should be hired out until their hire, together with any 
surplus of the fund ordered to be applied to the pay- 
ment of debts, should amount to $1800. That when 
this sum was thus raised, and was in the hands of his 
executor, he willed to his executor certain negro slaves, 
in trust to be conveyed by him to some one of the free 
States and there left; but if the executor was preven- 
ted from executing this provision, then he bequeathed 
the negroes to the executor in trust, to be delivered by 
him to the Colonization Society. And he said further, 
he gave to the executor $200 for his trouble in carrying 
out the above provisions; and that the surplus, if any 
of the $1800, was to be divided among the negroes, 
after their removal. 

Held, that all of these provisions were void. Pinckard 

vs. McCoy et al. - - - - - 28 






















MARRIAGE SETTLEMENTS. 





1. Valid as between the parties, although not recorded. 
Reinhart vs. Miller. - - - - 402 





2. A marriage being in contemplation between David 
B. M. S., and Mary J. M., it was “covenanted and 
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agreed” by him, on the one part, and her and certain 
persons as her trustees, on the other,—That the right to 
the property then held by her, or that might afterwards 
come to her, should “forever remain in her,” by what- 
soever name she might assume, “and to the issue of her 
body forever ;” that no part of the property should ever 
be subject to any debt of his; that he, with her, should 
enjoy the profits of the property during her life; “she 
reserving to herself the right in all cases, with the con- 
sent of the trustees, to sell, bargain, grant, or convey, 
either by deed, will, or otherwise,” any part of the pro- 
perty ; and that if she should “die intestate, and with- 
out issue,” the property was to be divided into halves, 
one of which was to go to him, the other in equal 
parts to her mother and the children of her sister, Eli- 
zabeth G. M. 

The marriage took place: she had three children; she 
died intestate. 

Held, That these children took the property in preference 
to David B. M.S. Sheppard vs. Sheppard et al. - 


MORTGAGES. 


1. Mortgagees may waive the lien of their mortgages, 
and claim the money, with the consent of the mortga- 
gor, without foreclosure. Byars vs. Bancroft, Betts 
and Marshall, - - - - - 


2. Mortgagees cannot claim against the rights of other 
judgment creditors, even with the consent of the de- 
fendant, money arising from the sale of property not 
mortgaged. Ibid. 


3. Land was bound by mortgage and by judgments 
younger than the mortgage. The land was of less va- 
lue than the amount of the mortgage, which was not 
foreclosed: The land was levied on by ft. fu. issued on 
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one of the judgments, and on the day of sale, the mort- 
gagor and mortgagee agreed that it should be sold free 
from the mortgage lien, which should be transfer- 
red to the proceeds of the sale. Notice was given at 
the sale of this agreement. The land was sold and 
brought its full value. Held, That this agreement was 
valid. Baker §& Wilcox vs. Wimpee, - - - 69 


4, To deprive the mortgagee of the lien thus acquired, 
the other creditors must show clearly a superior equity. 
fbid. 


NEW TRIAL. 


1. A new trial will not be granted upon the ground of 
newly discovered evidence, unless it is probable that if 
introduced it might change the verdict. Tealvs. The 
State, - - - - - - - 75 


2. If the verdict be contrary to law and evidence, anew 
trial will be granted. Holland vs. Chambers, - - 193 


3. When the verdict of the jury is contrary to iaw, or 
strongly and decidedly against the evidence, a new trial 
will be granted. Mitchell vs. The State, - - 211 


4. A charge that cannot possibly operate “against” a 
party, cannot be made the ground for a new trial, even 
under the New Trial Act of 1854, Woodruff vs. 
Woodruff, - - - - - - 237 


5. Evidence was rejected that was admissible, but if ad- 
mitted, it ought not to have changed the verdict. No 
motion was made for a new trial. 

Held, That the rejection of the evidence was not a suf- 
ficient cause for a new trial. Fits et al. vs. The Govern- 
or, §c. - - - - - - - 307 
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6. When the verdict of the jury is contrary to law, or 
strongly and decidedly against the evidence, a new trial 


will be granted. bid. 


7. If improper evidence is admitted to the jury without 
objection, it is too late after trial, to take advantage of 
it. -@rline ex’or vs. Miller, - - - - 


8. New trial refused on the ground taken in the rule, 
that the verdict was against law, evidence and the pre- 
ponderance of evidence, but awarded on other grounds. 


Beale vs. Hall, - - . . . 


9, When four years have elapsed and no action been 
had upon a motion for a new trial, the jury have aright 
to infer that it has been abandoned, or that it is kept 
pending collusively, where the liability over of the suc- 
cessful party in the suit, is dependent upon the termina- 
tion of the litigation. Keaton vs. Musgrove, adnv’r. - 


10. A new trial granted on the ground that the verdict of 
the jury is contrary to evidence, Jones vs. Keaton, - 


See Criminal Law 9, 17. 
NOTICE. 


1. A notice given at a Sheriff sale, that a mortgage, held 
by a third person who is not present, and when the 
proceedings are without his consent, will be paid from 
the proceeds of sale, or by the persons giving the no- 
tice, will not bind the mortgagee; but the mortgagor 
giving his consent will be bound. Byars vs. Bancroft, 
Betts and Marshall, - - - - - 


2. Persons holding junior judgments will not be bound 
by such notice. bid. 


See Contracts 2. Criminal Law 27. 


330 


582 
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NOTICE TO SUE. 


i. A notice by an endorser to sue, given to an agent 
who has no authority but to collect, and which is known 
to the endorser, is not such a notice to the “holder,” 
under the statute, as will discharge the endorser. Car- 
hart, Brother & Co. vs. Wynn. - - - 


NUNCUPATIVE WILLS. 


i. No nuncupative will can be good, “unless it be prov- 
ed that the testator at the time of pronouncing the same, 
did bid the persons preseut, or some of them, bear wit- 
ness that such was _ his will, or to that effect.” Samp- 
son, caveator vs. Browning, - . - - 


2. A person, certain of whose werds were propounded. 


as his nuncupative will, was, a: the time of speaking the 
words, laboring under a wound of which he died in 
twelve hours, and was in a constant state of stupor, 
except when aroused from it by the interference of oth- 
er persons present: eld, That the words were to be 
considered as words spoken, “in the time of his last 
sickness.” Ibid. 


s. A written will that is signed by the maker of it, can- 
not be set up asa nuncupative will. Stumper vs. Hooks, 


ORDINARY—COURT OF 


1. Letters of administration certified thus: “Given un- 
der my hand and seal in office, this Angust 7th, 1854, 
JoserH Gar, Ordinary, D. C.¥ 


(Decatur County.] 


VOL. XxII. 47. 


685 


24 


293 


603 








686 INDEX. 


Held, That under the Act of 1852. organizing the Court 
of Ordinary anew, that this was a sufficient certificate. 
Witzel vs. Pierce adm’r, - - ~ » 


2. On an appeal from the Ordinary on a guardian’s re- 
turn, the account offered by the guardian, must be sub- 
mitted to the jury as the matter he proposes to prove, 
but the vouchers do not go asa matter of course. 
Hendry vs. Hurst and wife. - - - - 


3. Vouchers embracing charges for several years board, 
clothing, tuition, &c. specifying tie time and amount 
claimed, are not too general to be admitted in evidence 
to the jury; but when accounts are thus presented they 
ought to be strictly proved. bid. 


4. The Courts of Ordinary of Georgia have no jurisdiction 
to grant letters of administration on the estate of a citi- 
zen of Alabama, who died there, leaving no property 
of any description in Georgia. Putillo vs. Barskdale, 


See Administrators, §c. 


PAROL CONTRACTS. 


1. When a party contracts, on the purchase of a negro 
taken in payment of a debt, to reconvey on the repay- 
ment of the amount at which the negro was estimated, 
and agrees to reduce the agreement to writing, but af- 
terwards refuses, it is not a parol contract within the 
statute of frauds, nor is it a case in which parol evi- 
dence cannot be admitted under the Act of 1837. 
Cobb 274. Henderson vs. Touchstone, - - 


112 
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See Equity, Pleading and Practice 4. 


PAROL EVIDENCE. 


1. It may be shown by parol evidence that the endorse- 
ment of a note was made for a special purpose, for in- 
stance as an authority tocollect. Curhart, Brothers § 
Co. vs. Wynn. - - - - ° 


See Parol Contracts. 
PARTIES. 


When the right survives to the wife, the representatives 
of her deceased husband need not be made parties to 
her suit to recover her choses in action, and when all 
the heirs of the estate in which she sues for her inter- 
est, are made known in the proceedings, they need not 
be made parties. .@rline ez’or vs, Miller, - - 


PLEADING. 


1. If the canse of action comes under the Short Forms 
Act, it is sufficient to set it out in the language of the 
statute; and all things else necessary to a recovery, may 
be supplied by proof. Strawn vs. Kersey et al. - - 


2. If the cause of action is defectively set out under the 
Act of 1847, the declaration may be amended. Ibid. 


See Contracts 4. 


POSSESSORY WARRANTS. 


t. Under proceedings to obtain a restoration of person- 


2 
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al property to the possession of a party from whom it 
has been taken without his or her consent, neither the 
right to the possession, nor the title to the property can 
be investigated. Mills adm’r vs. Glover, - - 


¢. After the expiration of four years from the taking, a 
possessory warrant will not he, the party having had 
the possession in the mean time without disturbance. 
Ibid. 


PRACTICE (dn Superior Court.) 


1. To make an objection to evidence available as error, 
it must be made during the trial. It cannot be good 
after verdict, on a motion fora new trial. Carhart, 
Brothers & Co. vs. Wynn, - - - - 


2. When a motion to continue is refused, and witness, 
on account of whose absence the motion was made, is 
brought into Court and testifies, itis no ground fora 
new trial—admitting that the Court erred in refusing 
the motion. Mitchell vs. The Siate, - - 


$. All grounds of a motion to continue must be urged 
at once: and after a decision upon one or more grounds, 
no other can be afterwards taken or urged. did. 


4. A party may voluntarily release a part of a finding in 
his favor, when it does not prejudice his adversary. 
Hendry vs. Hurst and wife, - : - - 


g. If improper evidence is admitted to the jury without 
objection, it is too late after trial to take advantage of 


it. Mrline ex’or vs. Miller, - - - - 330 
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6. Reference to the evidence given in the case made by 
the presiding Judge, in deciding a point raised by coun- 
sel in the progress of a-cause, is not error, Reinhart 
vs. Miller. - - - - - > 


7. No error for the Judge of the Superior Court to refuse 
to allow counsel to withdraw their announcement that 
they had closed their case, for the purpose of enabling 
him to examine further a witness, who had been on the 
stand, in relation to a matter not material to the justice 
of the case. Beale vs. Hall, - - - 


8. The Court may direct the correction of the verdict of 
the jury in matters of form. bid. 


9. No error for the Court to refuse to allow the jury to 
be polled. did. 


10. If an answer of a witness to interrogatories, under- 
stood in one way, will make his answer admissible, un- 
derstood in another way, will make them inadmissible ; 
and it is doubtful from the answer in which of the two 
ways it ought to be understood, the question on the 
answer is one of fact, and therefore, the answer and 
the other answers should be sent to the jury to be re- 
garded, or disregarded by them, according to the one of 
the two ways in which they determine the question. 
Thompson vs. Wright. - - - - 


11. The counsel on the plaintifi’s side opens his case 
to the jury, but does not read any law; the counsel for 
the defendant replies, and during his reply, is handed 
a decision, as law for the plaintiff, by the counsel for 
the plaintiff, and he comments on the decision, 

Held, That the counsel for plaintiff, in the conclusion, 
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ba aan the,sight to commenton the decision. Linsey 


vs. Ra rSOY): - - : - - 627 


PRACTICE SUPREME COURT. 


1. The bill of exceptions must show that the decisions 
complained of, were actually made, and the only proof 
of the fact is the certificate of the presiding Judge. 


Cameron et al. vs. Ward, - - - - 168 


2. The presumption is that the judgments of the Supe- 
perior Courts are right and the onus is upon the plain- 
tiff in error, to make it appear otherwise. did. 


3. When the fact appears only in the rule nisi, for a new 
trial, that the Court refused to charge as requested, and 
the rule is disallowed by the Court, without stating the 
grounds, it is no evidence of the fact recited in the rule 
nisi, especially when the Judge certifies that he gave 
the charze stated inthe rule, bucis silent as to Lis refu- 
sal to charge. bid. 


4, When the decision of the Court in refusing a contin- 
uance is excepted to, the grounds of the motion must 
be stated. Reinhart vs. Miller. - : - 


5. This Court will not pass its judgment on an excep- 


tion that the presiding Judge in the Court below does 
not admit to be correctly stated. Thomasson vs. The 


State. - . . . . . : 


6. If an exception be not taken at the trial, it cannot be 
heard in this Court. Brown et al. vs. Burke, - - 


PRESENTMENT BY GRAND JURY. 


¥. The presentment by a grand jury, is an accusation— 
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a prosecution—which arrests the statute of limitations, 
Brock vs. The State. - - - - - 98 


PUBLIC OFFICER. 


See Damages 4. 
QUI TAM ACTIONS. 


A qui tam aciion dows not lie in this State, to rerover 
the penalty un ler 32.1 Henry 8th for the sale of pretend- 
ed titles to land. ilsaps vs. Johnson, - - 105 


QUO WARRANTO. 


1. A quo warranto does not afford an adequate remedy 
to cestui que trusts, who charge trustees of an incorpo- 
rated acalemy with breaches of trust; nor is it ade- 
quate for their successors who make the same charg- 
es, thonzh the former claim the office on the ground 
that they have not been Jegally superseded. Dart et al. 
vs. Houston, et al. - . - - 506 


RECEIVER. 


If a person has a legal title to a fund, for his indemnity, 
it ought not, whilst that title subsists, to be ordered out 
of his haads iitothe hands of areceiver; especially if 
the fuudisinnodanger. Brady vs. Furlow § Co. et al. 618 


RECOGNIZANCE. 
e 


See Criminal Law, 18, 19, 20, 22. 


REGISTRY OF DEEDS. 


ee Deeds I. © Marriaze Settlements 1. 
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ROADS—PUBLIC 


1. An order of the Inferior Court to certain persons, as 
commissioners to examine the change of location of a 
public ruad, with instructions, that if they found the 
proposed alteralion of public utility, to mark out the 
same and report to the Court; they do mark out and 
report to the Court, and the Court order that the party 
applying, be alloweJ to open the road at his own ex- 
pense, this is an order to change the road. Nichols vs. 


Sution et al. - . n m r 


2. The Inferior Courts have authority to make or alter or 
establish public roads, and beyond this, their jurisdic- 
tion is to enforce the road laws and to compel officers 
in subordinate authority to discharge their duties, Jbid. 


SAVANNAH—CITY COURT OF. 


The Act of 1820, “to regulate the mode of prosecuting 
actions against contractors and copartners, in certain 
cases,” applies to the City Court of Savannah. Bank 
of Savannah vs. The Planters Bank et al. - - 


SECURITY FOR COSTS. 


In an appeal from the Court of Ordinary, the appellant 
deposited with the Ordinary sufficient money to pay any 
future costs that might accrue in the case. 

Held, That if this appeal was not sufficient as it stood, 
it was amendable. Hill vs. Hudspeth, - - 


SETTLEMENT—BY NOTE. 


1. Where a note is given by an executor to a legatee up- 
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on settlement, for his interest in the estate, in the hands 
of the executor, and it turns out that the note was for 
too large an amount, the maker is entitled to have it 
scaled down to the true amount, and this without any 
stipulation to that effect, at the time the note was given. 
Barnes vs. Stephenson, - - - - 209 


SHERIFF. 


1. If the Sheriff pay over money in his hands, raised 

on a fi. fa. against defendant, upon the order of defend- 

ant, to some debt not entitled to it, he will be protected. 
Fitts et al. vs. The Governor, &c. - - - 307 


2. A Sheriff after having retired from office may be 
ruled. Hand, Williams §& Co. vs. Sample, - - 476 


3. But he cannot move to re-instate a case to which he 
is no party, which has been dismissed by the Court. 
Lbid. 


SURETY—DISCHARGE OF 





1. The dismissal of a levy on real estate belonging to 
principal, by the plaintiff in ff. fz., does not discharge 
the surety. Wryley vs. Stanford, - - - 


TENANTS IN COMMON. 


L. If one tenant in common, receive more than his just 
share, he is liable to account to his co-tenant for such 
surplus, and for all the profits which he makes out of 
such surplus; and if there is proof that he used such 
surplus, and no proof as to whether he made any pro- 
fits out of it or not, the presumption is, that he made 
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profits out of it, and profits at least equal to the interest 
on the value of such surplus calculated at the legal 
rate. Huff and Chambers vs. McDonald, - - 


2. If one tenant in common, receive more than his just 
share, the statute of limitations does not commence 
running in his favor, so as to bar an action of account 
by the co-tenant, until the tenant begins to hold such 
surplus adversely to the co-tenant, and knowledge of 
that fact comes to the co-tenant. bid. 


TIME.—ESSENCE OF CONTRACT. 


1, When C. & J. advance money to C. to pay for land 
bonght of him by W. and take the title to themselves, 
to secure the re-payment of the sum thus advanced, 
and a time is stipulated for the re-payment, with the 
stipulation that, on default of W., the land may be sold 
to reimburse the lenders, it is sufficient if W. tender 
the money at any time before the land is sold and paid 
for, especially if the purchaser know of the pre-existing 
equities between the parties. Cumeron ei al. vs. Ward, 


TROVER. 


1. In trover for negroes, the verdict was for the plaintiff 
for $2,700, “which,” could “be satisfied by delivering 
to the plaintiff, the said slaves, within ten days.” Wi-h- 
in the ten days, one of the slaves died and another was 
attacked with a disease of which it shortly afterwards 
died. 


Held, that the defendant was, nevertheless, bound to pay 
the $2,700. Willis vs. Willis adm’r. cs - 
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2. Disposition of trust property by will, by a testator 
who was trustee, is a conversion of the property, but it 
may be followed by cestui gue trust into the hands of 
theexecutor. ?rline exo’rvs. Miller, - - - 


USURY. 


1. If a note, charged with being usurious, have its ori- 

gin or grow out of a transaction with a partnership 
which was dissolved before the note was given, it is le- 
gal and competent to inquire into that transaction, so 
far as it may be necessary to elucidate the matter in is- 
sue to the jury. Holland vs. Chaméers, ef al. 


2. If an usurious debt due by a firm, be divided on its 
dissolution, and each partner assume a part, the Civis- 
ion of the debt does not purge it of the usury, and the 
original contract between the firm and the plaintiff may 


be inquired into by one of the partners to sustain a plea 
of usury. did. 


3. If the entire consideration of the note was the usury 
agreed to be paid, no part of it is recoverable. bid. 


4. The principal of a joint and several] promissory note, 
against wnom a process was sued ont, but no service 
made, and who was no party to the issue, is a compe- 
tent witness for his sureties, to sustain a plea of usury, 
if he be released by them from the costs. bid. 


§. Defendants must sustain their plea! of usury by proof 
of such facts as will enable the jury to come to a decis- 
ion as to the usury paid. bid. 
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VERDICT. 


See, Practice Superior Court, 4, 8. 
VIOLATION OF ORDINANCE. 


1. The breach of a pound and liberating a cow confined 
therein, is no violation of an ordinance against opposing 
and interrupting the Marshal in executing an ordinance 
which required him to take up and impound cattle stroll- 
ing at large in the city. The Mayor and Council of 
Rome vs. Omsburg. : - - ~ 67 


WARRANTY. 

1. In ejectment, if the lessor of the plaintiff has madea 
warranty of the land to the tenant, or to those under 
whom the tenant claims, the tenant may use the war- 
ranty, not to estop such lessor, but, to “rebut and barre _ 
him” of the action. Linsey vs. Ramsey. - 

WIFE’S EQUITY. 
See, Husband and Wife, 2. 
WILLS. 


See, Deeds, 6,7,8. Legacy. Manumission of Slaves. 


WITNESSES. 


1. The Court may order to be entered on the minutes of 
the Court the consent of a party to the suit, that the 
opposite party and his security on the appeal, be exam- 
ined fully as witnesses, and such consent not only 
makes them competent, but precludes objection to their 
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credit on account of their relation to the case as par- 
ties. Varner vs. Goldsby. - : - 


2. Although a witness may be impeached, and may not 
afterwards be corroborated, yet, it must be a question 
for the jury, whether he is not still to be believed, not- 
withstanding the impeachment. McPherson vs. The 
State. - - - - - - 


See, Evidence, 2.11,13. Usury 4. 





